
In determining whether or not excessive alcohol consumption (or more generally, any behavior that can potentially harm a fetus) while pregnant should be constitutionally protected as an extension of abortion rights under the Roe and Casey decisions, we need to examine the extent of a state’s interest in the protection of a potential human life and weigh it against the a woman’s interest in right to privacy in affairs dealing with her own pregnancy.  Though Roe’s landmark decision is notable for its recognization of guaranteed constitutional abortion rights, such rights are not all-reaching or absolute; in Roe, Blackmun, for the majority, writes that “as long as at least potential life is involved, the State may assert interests beyond the protection of the pregnant woman alone.” (Roe, 1233)  In resolving this case, we have to investigate whether there is a compelling state interest, under Roe and Casey, that would trump a pregnant woman’s interest in her own right to privacy.

In the majority’s contemplation in Roe, a distinction is made between different points during the course of a pregnancy.  In the first trimester, the court holds that no state restrictions on abortion procedures are constitutionally permissible and that the abortion decision should be left to a pregnant woman’s physician.  After this point, however, we see the court’s gradual warming to the intervention of the state on account of an increasingly important role of the state’s interest in promoting the health of the mother as well as the interest in potential human life.  Blackmun writes that the state “in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even proscribe, abortion” 1237 except when it threatens the health or life of the mother.

Casey of course, dispenses with the Roe trimester framework, but it reemphasizes the importance of a key Roe concept of “viability.”  The majority writes, “We conclude the line should be drawn at viability . . . We must justify the lines we draw.  And there is no line other than viability which is more workable.”  1253-4  Post-Casey, viability, the point at which the fetus can survive outside of the mother, becomes the standard for the point at which the state interest in protecting potential life outweighs the rights of the woman.

But the case of the CHIPS statute isn’t about clear-cut abortion—the complete termination of the fetus.  The mother was not attempting to “drink the fetus to death” as a way of ending the pregnancy.  It’s an issue of causing harm to the fetus.  Does the state, then, still have a compelling interest that justifies intervening when a viable fetus is harmed?
We recognize that the state has, as stated in Roe, an “interest and general obligation to protect life” and accept the state’s interest as sufficiently compelling after the point of viability in overriding the right to abortion.  1233  But can we take this precedent of state interest and apply it to justify government intervention in the harming of a viable fetus?  In this particular case, can the excessive consumption of alcohol offend the state’s interest in potential life and thereby be subject to regulation?

The distinction is whether or not the state’s interest in preserving life extends not only to the survival of a viable fetus, but also its quality of birth.  The case turns on this point.  I hold that the state’s interest more than encompasses an interest in the quality of birth, and, therefore, the state is free to take action to protect a viable fetus.

It seems absurd to suggest that the state can be concerned only with the survival of a viable fetus but, yet, have no interest in the potential for fetal harm.  In this case, the consequences of excessive consumption of alcohol are significant—the effects of fetal alcohol syndrome can result in physical or mental birth defects, clearly impacting the interests of a potential child.  
