Question 5:  For both of the individuals in this case, we need to make the assessment of whether or not the new policy of the Department of Justice is constitutionally valid when applied to each man’s particular circumstances.  At question is the barring of government security clearance from the two men, John Thomas Parker, a convicted accessory in the bombing of an abortion clinic, and Mahmoud Jawdat Taamri, who, unlike Parker, was detained by the government, without charge, for an extended period of time, but was eventually released.  In this case, the separate statuses of the two men have different constitutional implications.


We’ll first consider John Thomas Parker.  His key characteristic in this case is his prior conviction as an accessory to an act of domestic terrorism.  As a result of this, he would be best suited to assert that the enforcement of the Department of Justice policy is in violation of the Ex Post Facto Clause of the Constitution.  The barring of Parker from obtaining government security clearance could, arguably, be a punishment inflicted after his conviction and sentencing, and, thus, be unconstitutional.  Additionally, the policy could be argued to be unconstitutional as a bill of attainder, an act specifically punishing a particular group without a judicial trial, or as a form of double jeopardy (Parker being “twice put in jeopardy of life or limb”).

Fortunately, in making a ruling on Parker’s arguments, we have a very similar case to serve as precedent.  Artway v. New Jersey, which concerns itself with Megan’s Law, which enacted a registration requirements for certain sex offenders.  The constitutionality of the law was attacked on the same grounds—it was ex post facto, a bill of attainder, and a form of double jeopardy.

But the court held up Megan’s Law in Artway.  The reason, which is also applicable to our current case, concerned the court’s concept of “punishment.”  Registration, argued the court, did not amount to punishment as it did not serve a retributive or deterrent purpose, but, rather, a remedial one, intended to help authorities keep tabs on known sex offenders.  As registration was not considered a punishment by the court, the law did not violate any part of the Ex Post Facto clause and, thus, was not unconstitutional.47-50 CP

So, for our purposes, we need to determine if the Department of Justice policy is a form of punishment.  If so, it is subject to the Ex Post Facto clause of the Constitution and is, thus unconstitutional.

Artway outlines a three-prong test for determining whether or not an action is punitive.  First, the test asks if the purpose of the policy is to punish.  In the case of the DOJ policy, it doesn’t appear so—the policy seems to be in place out of security interests.  Second, we need to see that the action is remedial, and, third, we need to examine the effects of an action—does the action inflict enough harm to be considered punishment?  The DOJ policy does not seem to qualify as punishment under this test.  Therefore, the policy can be constitutionally applied to Parker, as it does not violate the Ex Post Facto clause.

Mahmoud Jawdat Taamri’s case, however, has no relation to the Ex Post Facto Clause.  The question here is whether or not barring him from obtaining government security clearance is unconstitutional, especially in light of the fact that, even though he was detained, he was never charged with a crime.


Procedural due process would suggest that Taamri should be afforded some sort of hearing before being barred from obtaining government security clearance.  The DOJ policy strips him of the ability to secure a particular government benefit.

However, the decision made in Matthews can be used to argue that Taamri need not be afforded a due process hearing before barring him from government security clearance.  Powell, for the majority, writes, “the Government’s interest, and hence that of the public, in conserving scarce fiscal and administrative resources is a factor that must be weighed.”  CP, 142  The administrative cost for a procedural safeguard can be prohibitively high, especially in cases where the resulting benefit would be marginal.
It is unlikely that Mr. Taamri would have ever been granted government security clearance even without his name on a special list.  For this reason, to forgo formal proceedings in deciding to bar government security clearance is constitutionally acceptable.

