
The Supreme Court's interpretation of the Congress' constitutionally vested power “to regulate commerce . . . among the several states” has produced a surprisingly varied set of judicial outcomes.  But the disagreement between the court's rulings on cases involving the Commerce Clause is not a product of arbitrary action by the judiciary, but, rather, the result of of different standards of interpretation of the clause in question.  Indeed, these approaches in constitutional interpretation account for the variance in the court's perceived bounds to Congress' power in this area, and, over the years, have produced  a broad assortment of opinions on the subject from one judicial body.


The room for constitutional interpretation is provided for by the fact that the Constitution was intentionally written in broad, nonspecific language.  The wording is intentionally ambiguous.  The document is not written to be statutory—in the case of the Commerce Clause, had they wanted to, the authors could have included specific definitions for “commerce” or “among” to indicate their intentions in using the terms.  Doing so would make the judiciary's role in defining the outer bounds on congressional authority much easier when interpreting the text.  But, as a consequence, the document would become inflexible and constraining, losing its most innovative and admirable quality: adaptivity to governmental, political, and social changes, unforeseen by the authors, that keeps the document applicable to contemporary issues.


The Constitution's role as an outline of “governing principles” leaves the role of interpretation to the courts, begging questions of how the court should go about interpreting the text.  Should the meaning of the text be subject to interpretation in the context of modern affairs, or is the meaning fixed at the time of authorship?  If so, how do we derive this “initial intent?”  How broadly should we read into the rights an powers granted by the Constitution?  How the court decides to answer these questions profoundly effects its rulings and the logic by which they are justified.  In terms of the Commerce Clause, particular rulings by the court at different points in its history can exemplify the different approaches to constitutional interpretation.


A very narrow interpretation of the powers vested in Commerce Clause can be seen in both E.C. Knight and Hammer.  In Hammer, Justice Day writes that the granted power of Congress “was to enable it to regulate such commerce, and not to give it authority to control the states in the exercise of the police power over local trade and manufacture.”  The power over “interstate commerce,” in these cases, is decided to not extend so far as to allow congressional oversight over anything beyond the actual trading of goods over state lines, and does not extend to the particularities of the processes of manufacture that are associated with such business ventures.  This defines a rather small scope for the role of the Congress in such matters.  (CLP 528-527)  Again, such a narrow definition of what “interstate commerce” is meant to include is clearly a very narrow reading of the text.


These cases both depart from the much broader interpretation set by their earlier precedent case, Gibbons.  In Gibbons, congressional power over interstate commerce extends much further, in this case, over the regulation of navigation.
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There are two other approaches to constitutional interpretation: originalism and instrumentalism.  The second of these, arguably, can be seen in the court's decision on Heart of Atlanta Motel, which upheld the constitutionality of the Civil Rights Act.  In the case, Congress was able to ban discrimination in an establishment serving “transient guests” if its “operations affect commerce.”  Instrumentalism in constitutional interpretation focuses on the outcome of the interpretation, and the Constitution as a “tool to achieve justice.”  Clearly, the upholding of the Congress' action in this case on the grounds of the Commerce Clause is a much broader and much more purpose-serving decision than the narrow definitions of “interstate commerce” given in Knight and E.C. Hammer.  (CLP 556-564)


The defense of the Civil Rights Act, as argued in Heart of Atlanta Motel, was that it dealt specifically with interstate commerce, as the establishments targeted by the act were ones that commonly serviced out-of-state patrons, which, in turn, affecting interstate commerce,  made their operations subject to the regulation of the Congress.  The argument for the act was not without justification under the Commerce Clause.  However, Justice Black, in his concurring yet separate opinion, plants a seed into what what would later grow to be a more narrow and originalist interpretation of the Congress' power under the Commerce Clause: “Every remote, possible, speculative effect on commerce should not be accepted as an adequate constitutional ground to . . . discard all our traditional distinctions between what is local, . . . and what affects the national interest...” (Heart of Atlanta Motel Inc. v. United States, et. al. 379 US 241(1964))


This sentiment reemerges thirty years later in Lopez, where the court strikes down the  Gun-Free School Zones Act.  The United States' justification for the Congress' authority in this area was economic impact; possession of a firearm in a school can reasonably expect to lead to violent crime, impacting the community and education, and ultimately, impacting the economy.  Rehnquist, delivering the opinion of the majority, dismisses the argument as much too broad and deviating too far from the specified powers in the Commerce Clause.

