Question 2:  We are asked to consider the constitutionality of a law requiring recipients of federally funded law school scholarships to sign a declaration of loyalty and to refrain from activities that “have the purpose and effect of promoting or legitimizing violent attacks against the United States or its allies in the War on Terror.”  It is necessary to examine the two requirements as separate constitutional questions.  First, does the government have the authority to require such a declaration as a condition of receiving a benefit, or is such an action prohibited by a First Amendment protection?  Second, can the government, in the interest of public safety and security, withhold benefits from individuals that “promote or legitimize” violent actions against the government or its allies?
Tying government funded scholarships to declarations of loyalty raises an issue of compelled speech.  The clearest parallel to this situation in past cases is West Virginia State Board of Education v. Barnette, in which the court ruled that students could not be compelled to recite the pledge of allegiance or salute the flag.  Required signing of a loyalty declaration would, just as clearly, constitute compelled expression of a particular political view.  Jackson writes, “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.”  (Barnett, CLP 619)  Clearly, just as forcing the pledge to be recited or the flag saluted, to require a loyalty declaration unjustly infringes on an individual’s First Amendment right to free expression.
But a counterargument can be made on this point: In Barnett, the law in question was aimed directly at the students, that is, the requirements of the statute were imposed on everyone, and punishments for refusing to comply were directly stated (potential expulsion, parental prosecution and jail time, and a fifty-dollar fine).  It was not possible for a student to not be subject to the statute.  In this case, however, it can be argued that the restrictions on speech are conditions on receiving a government benefit—in this case, law school scholarships; those who disagree with the statute are free to not participate—they are not barred from otherwise attending law school.

This point can be refuted by an observation made in Sherbert v. Verner.  In that case, a member of the Seventh-day Adventist Church was refused unemployment benefits in accordance with her religiously-motivated refusal to work on Saturday, her Sabbath.  As such, the woman was forced to make a choice of whether or not to obey a tenet of her religion (and, thus, forfeit government provided benefits).  Justice Brennan, writing for the majority, makes the point that “Governmental imposition of such a choice puts the same kind of burden upon the free exercise of religion as would a fine imposed against appellant for her Saturday worship.” (Sherbert, CLP 793)
Extending such logic to the case at hand, this offering of “strings-attached” benefits is, in effect, a fine on non-compliance with the loyalty requirements of the law.  And, since we’ve established the loyalty requirements to be compelled political speech, the effective result of the law is a fine on individuals that would otherwise be eligible for these scholarships.  Deciding on the precedent set in Barnett, the loyalty declaration requirement of the law is, clearly, unconstitutional.
The law’s second requirement, however, is not an issue of compelled speech; it instead deals with the advocating of violence to achieve political change.

The parallels to Brandenburg v. Ohio are striking.  Charles Brandenburg was convicted for “advoca[ting]…the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform.” (Brandenburg, CLP 406)  In our case, acceptance of the scholarships banned recipients from activities “that have the purpose and effect of promoting or legitimizing violent attacks…”

Under the Sherbert logic used before with government benefits, we will consider the ban to be, in effect, a direct punishment for particular acts of expression.

As the majority writes in the unsigned opinion, quoting Noto v. United States, “‘the mere abstract teaching…of the moral propriety or even moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and steeling it to such action.’  A statute which fails to draw this distinction impermissibly intrudes upon the freedoms guaranteed by the First and Fourteenth Amendments.” (Brandenburg, CLP 407)  We find no distinction of this kind in the Justice Department guidelines, so, in dealing with the second section of the law, we must also find it unconstitutional, as the focus of the law is to punish the advocacy of violence and not the act of bringing about violence.  This advocacy is protected as a First Amendment right.  Additionally, the law makes no concessions for speech that is, inherently, political.
The entirety of the law is unconstitutional.

