Question 4:  In this case, determining the constitutionality of the banning of circumcision by the State of Hysteria requires comparison of the case to three recent cases in Supreme Court history.  A comparison of this case to Wisconsin v. Yoder is obvious, due to not only similarities in the Establishment Clause, but in the shared issue of parental rights in the realm of religious freedom.  A narrowing of the breadth of religious freedoms over state law is seen in Oregon v. Smith, which is relevant to our case and must be examined.  Finally, most recently, in Church of the Lukumi Babalu Aye v. City of Hialeah, the Court overturned a law targeting (though not by name) a specific religion, which, in our case, is significant on account of the fact that the Jews in the State of Hysteria are the only significant population that engages in male circumcision.

Yoder’s concern with the rights of parents over their children under the Free Exercise is applicable to this case.  Whereas Yoder considered the balance of the state’s interest in compulsory education against “the traditional interest of parents with respect to the religious upbringing of their children,” we instead now consider the state’s interest in the health of infant males—asserted by the State of Hysteria—against this parental interest—the religious practice of circumcision.  Yoder decided this balance in favor of the parental interest; the state’s goal of preparing the child for life was not sufficiently furthered by compulsory education to outweigh the intrusion into religious family life.

I would find similarly in the case of circumcision.  Though the State of Hysteria argues its interest in preserving male infant health, without further scientific proof, the argument is unconvincing.  The practice of circumcision, though uncommon in Hysteria, is prevalent elsewhere in the United States (over half of all males are circumcised).  This would seem to suggest that the health risks of circumcision are minimal and rather insignificant, diminishing the legitimacy of the state’s interest.  Weighing the state’s interest against the much more substantial religious interest of the parent in this case causes me to, in the case of Yoder, find the law unconstitutional; a “compelling state interest” is lacking.  (Though it was not brought up by the state, a much more convincing argument might have followed Douglas’ dissention in Yoder; the interest of the child being circumcised might arguably outweigh the religious rights of the parent.  Circumcision is a rather permanent procedure and performed shortly after birth when the child is not able to give consent.)  (Yoder, CLP 803)

Of course, Yoder is not standing precedent on the issue.  A much more narrow view of religious freedoms over state law is seen in Smith, where the majority finds (and Scalia writes), “The government’s ability to enforce generally applicable prohibitions of socially harmful conduct … ‘cannot depend on measuring the effect of a governmental action on a religious objector’s spiritual development.’”  (Smith, CLP 806)  If a state’s law is “generally applicable” and the effects on religious expression are “incidental,” then “the First Amendment has not been offended.”

The strongest argument for the constitutionality of the State of Hysteria law lies in Smith.  But the language used in Scalia’s majority opinion opens one key point in determining the Hysteria law as unconstitutional, and a point that is touched on three years later in City of Hialeah.  There is a very strong argument that the law passed by the State of Hysteria is not “generally applicable” or “neutral.”

The fact that the Jewish group in this case is the only significant population in Hysteria that engages in the practice of circumcision raises questions of the law’s neutrality.  Kennedy writes for the majority, “Official action that targets religious conduct for distinctive treatment cannot be shielded by mere compliance with the requirement of facial neutrality.”  (Hialeah, CLP 814)  The fact that the law deals specifically with a procedure that, in Hysteria, is almost exclusively performed by practitioners of Judaism is extremely suspect.  Its “general applicability” is also arguable, as the law targets a specific medical procedure (and one primarily associated with a single religious group), in the interest of the health of infant males.  This can be seen as underinclusive; if the concern is general infant male health, why is this the only provision of the law?  And why target a procedure that is not generally considered to be a health risk?

Kennedy writes, “A law failing to satisfy these requirements must be justified by a compelling governmental interest and must be narrowly tailored to advance that interest.”  (Hialeah, CLP 816)    We do not accept the interest asserted by the state as sufficiently compelling for reasons already outlined.

The law in question is unconstitutional.

Information on circumcision taken from http://en.wikipedia.org/wiki/Circumcision
