
Question 3: In Brown v. Board of Education, if a state makes the decision to provide public education for its citizens, then it “is a right which must be made available to all on equal terms.”  Such language obviously invokes the Fourteenth Amendment, barring a state from denying any citizen “the equal protection of the laws.”  In the case of school desegregation in 1954, Congress, had it taken any legislative action, would have been constitutionally justified on account of the amendment's specific granting of power to enforce the amendment's provisions: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”  (CLP 115-118)


If, however, the Congress were to use the power outlined under Brown for the purpose of banning racial discrimination in private education, it would not be constitutionally justifiable.  The provision of public education by the state is a political choice—each state is in no way required to offer public education to its citizens under the federal Constitution.  But, if a state does choose to provide education, it is a state action, making it subject to the Equal Protection Clause, either through court rulings or by direct legislation from the Congress.


Private education is completely outside of the realm of state action, and, therefore, is not regulable by Congress under the terms of the Fourteenth Amendment.  If the power to prohibit racial discrimination is to be claimed by the Congress, it must be derived from elsewhere in the Constitution.


The 1964 decision in Heart of Atlanta Motel, Inc. v. United States concerns a ban on racial discrimination in the Civil Rights Act.  In question is a section of the act concerned specifically with establishments that “provide lodging to transient guests.”  The ruling in the case upheld the act, arguing that “the overwhelming evidence of the disruptive effect that racial discrimination has had on commercial intercourse . . . empowered Congress to enact appropriate legislation.”  The Heart of Atlanta Motel itself had a clientele of 75% out-of-state guest, and it was situated near two interstate highways.  Clearly, the demonstrability of an impact on interstate commerce in this case gives credence to Congress' ability to pass such legislation.  If any individual, establishment, or institution can be proven to have a substantial, demonstrable impact on interstate commerce, then, by the logic set forth in Heart of Atlanta Motel, such activities are regulable by the will of the federal legislative branch.  CLP 556-564


Private education does have a significant impact on the economy.  Not only do tuition payments (many of them over state lines) constitute a sizable amount of commercial activity, but the act of education itself has an arguable impact on the national economy.  Education is a service.  Not only that, students receiving an education become more productive in the nation's workforce, they take positions with employers in all parts of the country, and they eventually purchase goods and pay taxes to the government.  Denying access to private education based on race (an education that may be superior to an under-funded public school), negatively impacts the quality of the national workforce, the availability of well-educated employees, and reduced national economic performance.  Under the interstate commerce powers of the Congress, private education is thus is subject to congressional oversight.


All of this would be perfectly valid justification for Congress' prohibition of racial discrimination in private education if the current standard of interpretation of the Commerce Clause was sufficiently broad.  


Under the Rehnquist Court, however, a notable limiting of the acceptable relation to interstate commerce has been seen.  Starting in U.S. v. Lopez, and continued in Morrison, a view has been expressed solidifying a sentiment first voiced by Justice Black his separate concurring opinion in Heart of Atlanta: “Every remote, possible, speculative effect on commerce should not be accepted as an adequate constitutional ground to . . . discard all our traditional distinctions between what is local, . . . and what affects the national interest.” (Heart of Atlanta Motel)  In Lopez, Rehnquist reaffirms this view, striking down a federal law banning guns in schools.  The constitutional justification for the law was that gun possession in schools produces violent crime, which, in turn, produces a lesser-educated citizenry, ultimately impacting the national economy.  Such reasoning, argues Rehnquist, is too far-reaching; as he states, “[I]f we were to accept the Government's arguments, we are hard-pressed to posit any activity by an individual that Congress is without power to regulate...”  In Morrison, the court held that the federal Violence Against Women Act is similarly not sufficiently related to interstate commerce to be passed by Congress.  (CLP 565-577, CP 139-150)


This narrower interpretation leaves little room by which to justify the prohibition of racial discrimination in private education under the Commerce Clause.  However, there is still a commercial interaction that takes place in private education: the service of education is exchanged for tuition.  And, in the case of many private colleges and universities, a very substantial portion of student are from out-of-state.  Such students are engaging in a very tangible interstate transaction, which, then, would and can be subject to congressional oversight.  In addition, many schools advertise outside of state borders or conduct other business nationally.


So, to be constitutional under the current precedent, any attempt by the Congress to prohibit racial discrimination by private schools must specifically target schools serving a significant number of out-of-state students.  There are schools that would fit either classification: small, private elementary schools would not be subject to such rules, being attended by only local children and purely intrastate, whereas most colleges would be.  Of course, some criteria would have to be established to determine when a school becomes subject to federal law.  But, if a school's transactions and commercial conduct can be proven inherently intrastate, the federal government has no authority to regulate.  That power, under the Tenth Amendment, is left to the states.

