Question 4: In Marbury v. Madison, Marshall writes, “Questions in their nature political, or which are, by the constitution and laws, submitted to the executive, can never be made in this court.” (CLP 51)  This early recognition of the court's interest in keeping itself out of affairs not associated with the court's primary role as interpreter of the Constitution solidifies the importance of the “political question doctrine” in defining the extents of the court's jurisdiction, especially when offering opinions in matters of a “political question,” which, traditionally, belong to other branches of government.


But is the court's adherence to the political question doctrine constitutionally required, or is it just a function of judicial prudence?


The political question doctrine, at heart, is an establishment of judicial self-restraint.  Marshall makes this recognition in Marbury, “The province of the court is, solely, to decide on the rights of individuals, not to inquire how the executive, or executive officers, perform duties in which they have a discretion.”  The fact that the Constitution expressly vests particular political powers in separate branches of government is precisely why the court should stay out of any question having a remedy in the political realm; claiming total jurisdiction over any question coming to the court violates the separation of powers, as having the final say in any issue raised would effectively undermine the powers vested in other branches.  In short, the court adopts the “we do law” mentality, restricting its own jurisdiction to its established jurisdiction under Article III (indeed, in Marbury, Marshall rejects the Congress' granting of additional jurisdiction as unconstitutional, maintaining the court's original jurisdiction).  (CLP 46-56)


The opinion in Baker v. Carr offers further explanation.  In Baker, though the court chooses to not exercise restraint under the doctrine, Justice Frankfurter, in his dissent, argues that “courts are not fit instruments of decision where what is essentially at stake is the composition of those large contests of policy traditionally fought out in non-judicial forums...” (CLP 148-161)  The sentiment is echoed in Goldwater.  Rehnquist, in his concurring opinion, dismisses the presented question as “'political' and therefore nonjusticiable because it involves the authority of the President in the conduct of our country's foreign relations...” (CLP 161-172)  Both opinions offer this concept of the doctrine as a form of judicial self-restraint.


And, so, we can categorize the political question doctrine as a matter of judicial prudence.  Its role is not outlined in the Constitution, yet justices have developed the concept as a way to define the extents of the court's jurisdiction.  Both the executive and legislative branches have wide specified powers, and, within those powers, are free to make actions and set policy as they see fit.  Various justices have recognized this and have, under the political question doctrine, argued that the courts should have no jurisdiction over these actions.  The court's sole purpose is, as Marbury writes, “to decide on the rights of individuals,” and act when other branches stray beyond their constitutionally set bounds.


Of course, the formation of the doctrine is not arbitrary; it is rooted in the Constitution.  The court is to serve as a constitutional check on the other two branches.  The power of the judiciary extends only as far as is specified in Article III.  The political question doctrine, then, is an interpretation of the Constitution that the court ought not step beyond the constitutional bounds set for it and into the vested roles of other governmental branches—doing so would diminish the importance and autonomy of the separate branches and ignore the role of the judiciary as an independent interpreter of law.  The court must refrain from making any sort of “advisory opinion” on any matter outside its jursidiction.

