Question: Did President Bush act constitutionally when he ordered our forces to invade Iraq?  Why or why not?  Please make sure to distinguish carefully (if necessary) between the answer to this question that you believe would result under the current state of constitutional law as interpreted by the Supreme Court and the result that you believe ought to be required by the Constitution.


The Constitution, in Article I, Section 8, grants to the Congress the power to declare war.
In Article II, Section 2, the role of Commander in Chief is given to the executive.  The establishment of this clear separation is logical: the requirement of having congressional consent before entering the country in military conflict is a check on the President's war-making power.  Likewise, the granting of military direction to the President allows for quick action in directing military conflict; running a war through parliamentary debate would be awkward, dragging, and ineffective.


Yet this initial separation has become an issue in contemporary governance.  Declarations of war are antiquated remnants of a etiquette of war-making from the time of the drafting of the constitution and before; they're largely inapplicable to modern conflict.  Only five wars have been officially declared in American history, the latest being the declaration of war in World War II, hardly a recent event.  Needless to say, the U.S. has been involved in a substantially higher number of military conflicts than that.  Modern Presidents engage in small military actions with little or no consultation of Congress, and the possible constitutional implications of their actions go mostly ignored.


The Congress's recent history of not exercising its power to declare war has been seen as growth in the power of the executive to initiate and conduct military action.  During Vietnam, frustrated with their lack of input in war matters, the Congress passed the War Powers Resolution, which explicitly sets forth procedure for how congressional consent must be sought when the President wishes to engage in any military action.


Ignoring the issue of whether or not the War Powers Resolution was an constitutional act by the Congress, the act did help to provide some clarity on the issue of when consent was necessary.  But even in the case of the war in Iraq, the executive seemingly is justified in his action by having secured congressional approval.  Without congressional approval, the President is entitled to sixty days' use of the armed forces “. . . unless the Congress . . . has enacted a specific authorization for the use of United States Armed Forces.” (CLP, 284)


And, compared to other military actions the country has participated in during the last fifty years, authorization for military action in Iraq has been relatively clear: the October 2002 joint resolution granting the use of force in Iraq is consistent with the War Powers Resolution.


This does, however, not clear us on the constitutionality question.  Does such an authorization unconstitutionally “delegate” powers of war declaration to the President?  Should Congress be allowed to do this?  The difficulty in answering the question is rooted in the fact that formal declarations of war are, and have been, rare in modern politics.


The judiciary has been fairly silent on the issue.  Presidents Johnson and Nixon both defended their actions in Vietnam as justified through the similar Gulf of Tonkin Resolution.  Though a number of justices wished to examine cases questioning the constitutionality of the Vietnam war, the Court avoided comment on it.  Similar cases concerning more recent military actions, including the first war with Iraq and military intervention in Yugoslavia, have been brought to the Court and been denied.  Cases brought by members of Congress to lower federal courts have also been dismissed for being political questions or for lack of standing.  (CLP, 260)


If the pattern is an indication, a case challenging the constitutionality of President Bush's orders to invade Iraq would likely not be heard.  The Supreme Court seems to have little interest in answering this  “political question” or offering an “advisory opinion.”


In my judgment, I would deem the action in Iraq constitutional.  I am aware that it is a rather loose interpretation.


In part, I justify myself by precedent.  The issue has not been thoroughly examined by the courts (purposefully or not), and, in the past, presidents have been granted wide authority to initiate conflict.  Furthermore, I don't feel that the concept of a “declaration of war” is, in a modern context, a reasonable way of ensuring a check on the executive, in light of modern developments in the use of the military in smaller foreign conflicts.


I appreciate efforts such as the War Powers Resolution.  I think it takes steps to remedy the largest problem with the requirement of congressional war declaration; it differentiates between justified presidential authority to become involved in small military conflict and the necessity of congressional authority to initiate larger conflict.  Yet with the War Powers Resolution, the Congress, arguably, assumes powers properly reserved for the President.


The largest problem is that the President can use his authority for small conflict to back the Congress into a political corner: it is politically difficult for members of Congress to deny authorization for a larger, longer conflict when troops have already been committed.


These problems are inherent in the constitutional mechanism currently in place.  For future clarity, I would advocate a constitutional amendment to explicitly define the roles of each branch in war-making to avoid the constitutional ambiguities associated with modern conflict.
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