Question 2: We concern ourselves, in this case, with two clauses of the Constitution.  First, Article IV, Section 4 reads, “The United States shall guarantee to every State in this Union a Republican Form of Government...”  Section 1 of the 14th Amendment, the equal protection clause, asserts that a state may not “deny to any person within its jurisdiction the equal protection of the laws.”


The most applicable case we can refer to as a guide to whether or not this case is justiciable is Baker v. Carr (O'Brien, 148-161).  In this case, the court was reviewing the justiciability of the argument brought forward by Charles Baker, as a representative of urban voters of Tennessee, that a lack of reapportionment in the state had resulted in the unfair weighting of rural votes over others, and that, under the 14th Amendment, he was being denied equal treatment under the law.  The majority opinion, as given by Brennan, upholds this view, while dismissing the argument for justicibilty founded on Tennessee's actions being inconsistent with the Guarantee cause of Article IV.


Ruling on this case, then, becomes a concern as it may easily be seen as a “political question” and one with which the court has reason not to involve itself.  The two dissenters in Baker v. Carr, Justices Frankfurter and Harlan, saw any action on this case as a parting from judicial restraint in political matters.  Rather, the two assumed the same position as had been expressed by Frankfurter in a similar case Colegrove v. Green, 328 U.S. 549 (1946), that the “Court ought not to enter this political thicket.” (149)


In a case concerning Washington's “blanket primary” system, a determination has to be made of whether or not the voting system offends the Equal Protection Clause, which was the rationale for the acceptance of justiciability in Baker.  The distressing issue with the blanket primary is that it allows for the “skewing” of an election.  In such a situation, is it the case that there is some form of discrimination under the law in the fact that an individual's vote might somehow be invalidated due to the particularities of the voting system?


A key motivation for Clark's concurring in the majority opinion, despite his initial view of the case being nonjusticiable, was the lopsided ratio of the worth of votes in the Tennessee electoral system, and the resulting inability of those affected by the unfairness of the system to seek a remedy in the political realm.  As he states, “I would not consider intervention by this Court into so delicate a field if there were any other relief available to the people of Tennessee.”  Having no other “practical opportunities” for relief under the law, Clark accepts the justiciability of the case as no other option exists for the appellants other than the federal courts. (156)


But this argument from equal protection can be taken as an argument to deny justiciability in the case of Washington's blanket primary.  If the primary system is applied equally to all voters, is it really any form of infringement on equal protection?  The case in Tennessee was clear-cut; the organization of state institutions was clearly such to visibly and unarguably place more value in the hands of particular voters—a clear case of discrimination in the application of law.  But the “skewing” of votes in an open primary is simply a consequence of the choice of a consistent voting system in which all legal voters are given a fair hand to participate in.


And, in this case, unlike Baker, political avenues for seeking a remedy have not been exhausted.  Clark's argument was that the federal courts were an acceptable arena to seek  redress as no other opportunities existed—affected voters had been effectively “shut out” of the political process.  But in the blanket primary, unless the “skewing effect” can be proven to so severe as to prevent those seeking a remedy from doing so in the political arena (the circular “Catch 22” seen in Baker), the courts have no choice but to abstain from passing judgment on this inherently “political question.”

