Question 1: Three points are brought to the court from the case as decided by the Wisconsin Supreme Court.

The first argument introduced contends that Congress does not exceed its authority under the Commerce Clause in mandating the funding of sectarian schools.  Under the current “good-law” notion of a broad interpretation of congressional authority in the area, Congress is within its limits in choosing to involve itself in this area.

However, even in Marshall's landmark decisions in McCulloch and Gibbons, congressional authority over the regulation of commerce is extended to only intrastate activities that have some larger relation to interstate commerce.  (CLP 502-519)  As Justice Stone wrote in Darby, “The power of Congress over interstate commerce ... extends to those activities intrastate which so affect interstate commerce...”  (CLP 551)

The budgeting of schools, whether private or public, is, primarily, intrastate activity.  Unlike college and universities, the attendees of the schools in question are almost entirely local, living in the same communities as their schools (the only exceptions would likely be private schools near the state border or boarding schools).  Further evidence of the traditional state and local responsibility for education funding can be seen in the current power structure: as education is not an enumerated power of the Congress, the responsibility for funding it is passed onto the states.  Warren, in  Brown v. Board of Education, writes: “Today, education is perhaps the most important function of state and local governments.”  (CP 116)  As such, recognition of constitutionality on this argument is flawed and is not granted by the court.

More promise can be seen in the second argument brought forth: the national interest in good education justifies the law in terms of general police powers.  Again, in Brown, Warren writes of forming the court opinion “in the light of [public education's] full development and its present place in American life...”  The argument to justify desegregation, he writes, rests in the contemporary role of education in furthering the national interest.  Desegregation assures the extension of the benefits of public education to all citizens.  (CP 115-118)

However, the justification for the court's action in Brown is rooted in the 14th Amendment (Equal Protection Clause).  That is, the choice made by the government to extend the benefits of public education to its citizens must be done in such a way to apply fairly to all citizens, in this case, regardless of race.  This logic provides no justification for the assumption of such power by the President or Congress under “general police powers.”

The final argument from the Wisconsin case points at the fact that, in the law, the funding of private religious schools is not at the same level as public schools, and, therefore, the Blaine Amendment does not apply.

The precedent set in Brentwood v. Tennessee would counter this argument.  Justice Souter, writing for the majority, talks of the “entwinement” between public and private entities that pushes the case into the arena of government action.  In the case, the public-private relationship in a rather benign athletic association was enough to find sufficient entwinement and subject the organization to additional judicial scrutiny.  (CP 119-126)  In the Sharpton bill, direct financing of private educational institutions would similarly induce entwinement, preserving the relevance of the Blaine Amendment.

For these reasons, the bill is hereby declared unconstitutional.

Note: An additional argument against the bill could be made on the grounds of the Establishment Clause, but is outside the scope of this course.

