Question 3: In the narrowest interpretation of the powers of Congress to regulate interstate commerce given in Hammer v. Dagenhart, Congressional regulation of the selling of goods produced with child labor over state lines was declared unconstitutional.  These goods, argued Justice Day, were of a harmless nature; their banning by the Congress was simply an “end run” to constitutionally justify the regulation of labor standards without having been granted the power to do so.  In contrast, he cites three previous Supreme Court cases dealing with Congressional regulation other goods that had all been upheld (the cases dealt with interstate transportation of tickets in lottery schemes, impure food and drugs, and women for purposes of prostitution).  The key difference, he stated, was the inherent harm of these goods—the social harm of child-made goods was in production, and “The making of goods . . . is not commerce,” and, thus, subject only to state and local regulation.  (CLP, 533-555)

Hammer was, of course, overruled in U.S. v. Darby, where a broadening of the interpretation of Congress' authority granted the power of regulation over the production of goods. (CLP 549-553).  But the case was raised to demonstrate that, even under the narrowest definition of congressional regulatory power under the Commerce Clause, rlegal treatment of cocaine may reasonably fall under the Hammer definition of harmful goods, making it unquestionably subject to the will of Congress, as the social harm of cocaine and its use is easily demonstrable.

This would, then, seemingly be a sufficient argument to clarify the constitutionally of the law in terms of regulating interstate commerce.  Unfortunately, the law in question makes no mention of the shipping or transportation of its specified goods across state lines.  It deals, rather, with personal possession of cocaine.

The question at hand is then altered: Does Congress have the constitutional power to prohibit an individual's possession of a good as a part of its authority as granted by the Commerce Clause?

A defense of the law's constitutionality can be based on Justice Marshall's majority opinions in McCulloch v. Maryland and Gibbons v. Ogden.  In McCulloch, Marshall defended the federal law establishing banks in Maryland as a matter of “implied powers” under the Constitution.  Though such authority is not granted as an enumerated power to the Congress, actions that can be rationally described as “necessary and proper” to an objective  specified in the Congress's enumerated powers are allowable, as long as they are not otherwise forbidden by the Constitution.  (CLP, 502-521)  The prohibition of cocaine, then, is justified as an action related to Congress's established authority to regulate commerce.

The “intermingling” of the cocaine trade may also be used to show the constitutionality of the law.  As the production of cocaine and cocaine products is already prohibited (which, as we know from Darby, is free game for Congress), any trade of cocaine is likely crossing state lines from out of the country on its way to consumers, placing regulatory powers squarely in the hands of the Congress.

The most direct opinion on the matter, however, may be lifted from Justice Holme's then-overlooked minority opinion in Hammer, arguing for the constitutionality of the prohibition of child labor: “Regulation means the prohibition of something.”  And, as soon as such prohibited items cross state lines (which they are more than likely to do in the case of cocaine), they enter into the regulatory domain of the Congress.  (CLP 535-537)

The constitutionality of the law is upheld.

