History of Certificate of Need Laws

The history of certificate of need laws is rooted the need for equitable geographical distribution of hospitals.  From the Great Depression through the Second World War, hospital construction was slow and existing hospitals were obsolescing.   This promoted community planning of hospital construction, which became increasingly important after the 1947 Hill-Burton Act, which subsidized construction of hospitals and encouraged local planning.  At that time, planning in hospital construction varied between governmental and nongovernmental organizations.  For many areas without government-run programs, local plans for hospital building were completely voluntary.

In time, the importance of voluntary planning diminished in the face of mandatory planning by health agencies.  The growth of mandatory planning was encouraged by hospitals’ welcoming of it; centralized planning allowed hospitals to build in the most urgent and highest-demand areas—it also allowed hospitals to effectively divide the market share, which had the dual effect of reducing the high costs and raising the low prices associated with unregulated competition.

Formalized certificate of need laws first came into being during the late 1960s and early 1970s.  The first such program was first instituted in New York in 1964, requiring a governmental determination of need before the construction of a hospital could begin.  The American Hospital Association came to support such measures and began lobbying for the institution of state-level certificate of need programs, and a few states did implement them.


In 1974, Congress stepped in on the national scale to forcefully encourage CON laws nationwide.  The passage of the National Health Planning and Resources Development Act tied federal health care funds to the states’ enactment of CON laws, prompting most states to implement such laws at the state level (in 1975, twenty states had such laws.  By 1986, forty-two states, plus the District of Columbia, had such laws in place).


Congress intended the legislation to address three primary goals.  First, by encouraging CON laws nationwide, Congress hoped to help curb rising health care costs.  At the time of the legislations’ consideration, medical care costs were rising at an annual rate of 16.6, and hospital charges were rising at a rate of 18.7 (both compared to a consumer price index rising at a rate of 13.7).  Secondly, Congress also hoped to prevent duplication of health resources, which resulted in underutilization and the purchase of unnecessary equipment, both of which served to increase health care costs.  Finally, the legislation was intended to help equalize the distribution of medical resources and improving general accessibility—to prevent vast inequalities in the quality and availability of medical care between geographic locations.

However, a political climate of deregulation brought about the repeal of the 1974 National Health Act in 1986, eliminating the state requirements for CON laws, leaving a number of states’ programs to either sunset or be eliminated.  As of 1996, 37 states and the District of Columbia still had CON programs in place.


Currently, the trend is in favor of the narrowing or elimination of CON laws.  Now that the congressional requirements for state implementation of CON laws have been, many states have found have been scaling back the scope of their certificate of need laws.  Wisconsin, in particular, saw its CON law program, instituted in 1977, replaced in 1985 by the Capital Expenditure Review program, which oversaw only long-term care services.  The Cost Containment Commission, formed in 1991, expanded government oversight, requiring government review for capital expenditures that exceeded a set limit and setting a temporary general moratorium on bed-capacity increases.  However, in 1995, Wisconsin Act 27 eliminated the CER.  To the present, Wisconsin CON laws only extend to expenditures on long-term care facilities.
History of Price Controls


In recent history, the most notable example of direct price controls in the health care market was the Economic Stabilization Program, which was initiated by the Nixon administration in August 1971.  The ESP was a wage and price control program intended to combat U.S. wage and price inflation.  The program consisted of four phases and ran through April of 1974.  Under the ESP, the health care industry was subject to unique regulations due to the industry’s special nature.  Controls split the industry into two areas, institutional providers, such as hospitals and nursing homes, and non-institutional providers, such as physicians and dentists, as well as laboratories.

In the case of hospitals, rises in price were only allowed if a rise in productivity could be shown with a rise in underlying costs.  Caps were set on revenue increases coming from price increases.  Increases in payroll expenditures were capped to prevent excessive wage increases, and caps were instituted on the growth of non-labor costs, fringe benefit costs, and new technology costs.  The enforcement of the hospitals’ controls was handled by the IRS, but violations were difficult for the agency to identify.  The most effective control on expenditures came from the Medicare and Medicaid program which, by regulation, would not pay out more than 109 percent of the previous year’s rates without an exception by the Price Commission.  Since half of all hospitals’ (as well as a quarter of all physicians’) revenue was dependent on these programs, their price controls had a great effect and institutionalized the price controls that continued with the programs after the end of the ESP.

Before 1983, Medicare Part A reimbursements to health care providers were defined on a “reasonable cost basis,” though 1972 amendments to the Social Security Act allowed caps for routine operating costs.  1983 saw the introduction of the prospective payment system, where payments for most inpatient services were made on a set schedule according to each patient’s diagnosis-related group classification.  These payments varied and could be more or less than a hospital’s true cost for care.  Participating hospitals, however, had no choice of whether or not to accept the payment.  If a payment was below the cost for treatment, the hospital had to absorb the loss.

For Part B, before 1992, payments were made on the basis of “reasonable charge,” defined as the lowest of the physician’s actual charge, customary charge, or the common charge for similar services in the area.  Starting in January 1992, charges were redefined as the lowest between the physician’s submitted charges and an amount determined by a pay schedule.


Price controls have also appeared independent of Medicare at the state level.  New York was the first to implement regulated hospital prices in 1969, which was followed by a number of states, including Wisconsin in 1975.  Most states have, at this point, retreated from price regulation, but interest in such controls has been expressed by a few states recently (including Maine and New York) as a means to reduce the competitive pressure put on struggling hospitals.
History of Licensure

Professional licensure has a very long history dating back to professional guilds in Europe, groups that used the power of the state to prevent unauthorized entry into a market by unqualified individuals.  The argument for licensure contends that instituting such restriction protects the consumer from unsafe or unskilled practice in a field and help consumers identify genuine experts.  Opponents argue that licensure is an unfair blockage to market entry and of competition.  In the case of health care, licensure is intended to enhance quality and prevent fraudulent and, especially, harmful operations and treatments.  Licensure is common to areas concerning the provision of services; unlike a good, a service is not exchangeable.

All states currently have some form of Medical Practice Act that restricts the practice of medicine to only those who can obtain a valid license to do so.  Each state has the authority to set the procedures and requirements necessary to obtain and renew licenses.  Most states’ statutes delegate this responsibility to state Boards of Medical Examiners.


Recently, there has been increased interest in national forms of licensure or accreditation to address the legal implications of telemedicine—and not necessarily recent high-tech innovations such as videoconferencing or remote surgery.  As licenses are state-based, out-of-state practice without another state’s license is prohibited.  Consultation between physicians via telephone, e-mail, or other communication over state lines (entirely possible in the case of contacting specialists from remote areas) has become a legal “gray area.”  Some effort has been made by Congress to address this issue.  In 1995, Representative Ron Wyden introduced a bill to prohibit states from “directly or indirectly restrict[ing] interstate commerce by prohibiting any licensed physician from conducting a consultation with a licensed provider in another state using any advanced telecommunications service.”

Disciplinary action by medical boards has also been on the rise in recent years.  According to Federation of State Medical Boards, punitive actions increased 35% between 1993 and 2002.  The rise in medical board scrutiny has been attributed to increase public pressure on boards.  In the past, many boards have been reluctant to revoke licenses, instead relying on board examinations as a quality indicator.

In 1933, the Advisory Board for Medical Specialties was created between four existing specialty certification boards, the AMA, the AHA, and other health organizations.  Participation in voluntary specialty certification boards continues to be high.  Currently, almost 90 percent of all licensed physicians are certified under a member board of the ABMS.
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